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BACKGROUND 

The  House  Post  Audit  and  Oversight  Bureau  ("Bureau"),  at  the  direction  of  the 
House  Post  Audit  and  Oversight  Committee  ("Committee"),  has  conducted  a  preliminary 
inquiry  into  inmate  death  investigation  procedures  at  the  Massachusetts  Department  of 
Correction  ("DOC").  Over  the  past  several  years,  the  Bureau  has  been  asked  to  review  a 
number  of  inmate  deaths  at  various  DOC  facilities.  In  addition,  both  the  Committee  and 
the  Bureau  have  received  numerous  complaints  and  reports  from  family  members  of 
DOC  inmates  who  alleged  that  DOC  death  investigation  procedures  have  failed  to 
adequately  address  their  concerns.    The  Committee  also  received  a  recent  request  to 
investigate  a  particular  matter  from  a  member  of  the  House  of  Representatives.  Based  on 
the  Bureau's  initial  findings,  the  Committee  voted  affirmatively  to  direct  the  Bureau  to 
conduct  a  full  review  of  the  policies  and  procedures  relating  to  DOC  inmate  death 
investigations.  Based  on  its  investigation,  the  Bureau  issues  the  following  report. 
RESEARCH  METHOD 

The  Bureau  conducted  extensive  research  and  investigation  into  DOC  inmate 
death  investigation  policies  and  procedures.  During  its  review,  the  Bureau  examined  the 
following  areas:  DOC  death  investigation  procedures;  outside  law  enforcement 
participation  in  DOC  death  investigations;  DOC  employee  training;  DOC  medical 
services;  DOC  interaction  with  the  Massachusetts  Office  of  the  Medical  Examiner;  and 
DOC  policy  towards  family  members  of  inmates  who  die  while  in  DOC  custody. 


1  In  the  past,  the  Bureau  was  unable  to  review  all  of  the  records  of  DOC  due  to  confidentiality  provisions 
contained  in  M.G.L.  c.  1 1 1,  §§  204  and  205. 


Important  sources  of  information  that  contributed  to  the  Bureau's  understanding 
of  relevant  issues  included:  interviews  with  DOC  officials  responsible  for  developing, 
implementing  and  overseeing  inmate  death  investigation  procedures;  interviews  with  law 
enforcement  officials  in  District  Attorney  offices  and  at  the  Massachusetts  State  Police; 
governing  statutory  and  regulatory  frameworks;  autopsy  reports  obtained  from  the 
Massachusetts  Office  of  the  Chief  Medical  Examiner;  and  other  documents  provided  to 
the  Bureau  by  relevant  parties.  While  the  scope  of  the  Bureau's  investigation  centered  on 
broad  policy  and  procedure  issues,  the  facts  and  circumstances  surrounding  the  death  of 
one  DOC  inmate  (hereinafter  referred  to  as  "inmate  Doe")  were  used  as  a  case  study. 
Analysis  of  this  single  case  allowed  the  Bureau  to  evaluate  the  effectiveness  of  DOC 
procedures  and  to  identify  areas  in  need  of  agency- wide  improvement. 
FINDINGS  &  RECOMMENDATIONS 

1)  The  Bureau's  review  found  that  the  DOC  has  committed  significant  resources  to 
ensure  that  inmate  death  investigations  are  thorough  and  fair.  In  addition,  DOC 
has  worked  closely  with  law  enforcement  officials  to  prosecute  crimes  occurring 
in  the  DOC  system. 

2)  In  some  cases,  DOC  failed  to  consider  family  members  of  deceased  inmates  as  a 
potential  source  of  investigative  information  and  has  therefore  potentially  ignored 
information  relevant  to  determining  the  facts  and  circumstances  surrounding  an 
inmate  death. 

3)  DOC's  medical  service  provider  apparently  did  not  adequately  inform  DOC 
correctional  staff  of  a  potentially  significant  medical  condition  of  a  DOC  inmate 
(inmate  "Doe")  who  died  while  serving  time  in  a  detention  unit  for  failing  to  stand 
for  a  count.  The  Bureau  recommends  that  a  notation  system  be  developed  by 
DOC's  medical  service  provider  to  alert  DOC  Correction  Officers  of  the  nature 
and  seriousness  of  an  inmate's  medical  condition.  Such  notation  should  be 
readily  accessible  in  order  to  alert  all  Correction  Officers  of  potentially 
threatening  medical  conditions  among  the  inmate  population. 

4)  DOC  must  adequately  train  its  personnel  to  identify  serious  inmate  medical 
conditions  that  may  render  an  inmate  unfit  for  certain  disciplinary  measures  such 


as  segregation  and  detention.  The  Bureau's  review  of  DOC  training  materials 
found  that  while  extensive  training  is  provided  to  enable  DOC  personnel  to 
respond  to  emergency  medical  situations,  very  little  training  is  provided  to  enable 
Correction  Officers  to  recognize  inmate  limitations  stemming  from  serious 
medical  conditions.  While  the  Bureau  recognizes  that  DOC  staff  must  be  able  to 
rely  on  the  medical  judgment  of  medical  professionals,  better  communication  is 
needed  to  ensure  that  Correction  Officers  are  aware  of  potentially  threatening 
medical  conditions  in  the  inmate  population.  In  addition,  DOC  must  establish 
clear  protocols  with  private  medical  providers  to  ensure  that  disciplinary  measures 
are  not  life  threatening. 

5)  DOC  procedures  for  inmate  death  investigations  are  currently  limited  to  cases 
where  the  death  was  unattended.  The  Bureau  recommends  that  some  level  of 
review  should  be  given  to  all  deaths  that  could  be  classified  as  unexpected  or 
where  other  factual  information  raises  questions  about  the  circumstances 
surrounding  the  death. 

6)  In  all  cases  where  the  District  Attorney  has  declined  to  participate  in  an  inmate 
death  investigation  based  on  evidence  collected  and  reported  by  DOC 
investigators,  DOC  should  conduct  an  internal  review  of  the  facts  and 
circumstances  surrounding  the  death.  Such  review  should  pay  particular  attention 
to  assessing  the  quality  of  medical  care  delivered  to  inmates.  Written  findings 
and  results  of  DOC  s  internal  investigation  should  be  sent  to  the  District  Attorney 
for  review  within  ten  (10)  days  of  the  completion  of  the  investigation. 

7)  DOC  has  not  designed  a  program  to  inform  relatives  of  their  right  to  receive 
certain  information.  DOC  should  develop  written  policies  and  procedures 
designed  to  provide  relatives  of  a  deceased  inmate  with  all  available  information 
relating  to  the  inmate's  death.  A  DOC  liaison  should  be  designated  to  assist 
family  members  in  obtaining  available  information. 

8)  The  Bureau  is  concerned  that  current  statutory  guidelines  for  the  release  of 
medical  records  may  be  too  restrictive.  While  Medical  Peer  Review  statutes 
afford  the  medical  community  the  opportunity  to  freely  and  openly  evaluate 
medical  standards  in  the  Commonwealth,  confidentiality  provisions  in  the  statute 
should  be  balanced  against  the  right  of  family  members  of  deceased  DOC  inmates 
to  receive  appropriate  information. 

9)  Completion  of  toxicology  reports  on  deceased  inmates  should  be  expedited  in 
order  to  assist  both  DOC  and  outside  law  enforcement  in  determining  the  cause 
of  death.  Toxicology  reports  often  provide  investigators  with  critical 
information  upon  which  to  make  timely  and  accurate  conclusions  about  the  nature 
of  a  death.  Therefore,  adequate  resources  should  be  committed  to  ensure  that 
reports  are  generated  within  ninety  (90)  days  of  the  date  of  death. 


10)       DOC  should  require  its  medical  service  provider  to  improve  communication 
with  DOC  correctional  staff  and  participate  in  training  Correction  Officers  to 
recognize  inmate  medical  conditions  that  may  render  an  inmate  unfit  for  certain 
disciplinary  measures  such  as  detention  or  segregation. 

DOC  officials  met  with  the  Bureau  on  several  occasions  to  answer  specific 
questions  and  provided  the  Bureau  with  written  documentation  of  current  DOC  policies 
and  procedures  as  well  as  death  investigation  training  materials.  DOC's  timely  responses 
to  numerous  Bureau  requests  for  audit  information  greatly  assisted  the  Bureau  in  its  effort 
to  evaluate  DOC  procedures  and  to  identify  areas  in  need  of  improvement. 

DOC  also  provided  the  Bureau  with  a  draft  copy  of  proposed  policy  and 
procedure  guidelines  relating  to  sudden,  unattended  inmate  death  investigations.  The 
draft  policy  document,  entitled  Standard  Operating  Procedure  Investigation  of  Sudden 
Unattended  Deaths,  addresses  several  areas  of  Bureau  concern.  The  Bureau  believes  that 
upon  implementation,  the  policies  and  procedures  contained  in  the  draft,  together  with 
implementation  of  the  recommendations  in  this  report,  will  improve  the  inmate  death 
investigation  process  and  assist  law  enforcement  officials  in  their  to  efforts  provide  a 
stable  and  safe  correctional  environment.  DOC's  policy  should  also  increase  public 
confidence  in  the  inmate  death  investigation  process  and  afford  family  members  of 
deceased  inmates  with  an  increased  level  of  assurance  that  all  DOC  inmate  deaths  receive 
thorough  and  fair  review. 
DOC  Inmate;  "Doe" 

The  Bureau  reviewed  DOC  records  relating  to  the  facts  and  circumstances 
surrounding  the  death  of  a  DOC  inmate  who  died  on  June  23,  1997.  Inmate  Doe  was  a  59 
year  old  DOC  inmate  serving  a  life  sentence  at  MCI-  Norfolk  for  the  crime  of  murder. 


He  was  committed  to  MCI-Cedar  Junction  on  February  16,  1983.  On  June  13,  1997, 
inmate  Doe  underwent  prostate  reconstruction  surgery  at  the  Lemuel  Shattuck  Hospital. 
After  undergoing  surgery,  inmate  Doe  was  transferred  to  the  MCI-Shirley  Infirmary  for 
recovery.  On  June  18,  1997,  records  reviewed  by  the  Bureau  indicate  that  inmate  Doe 
was  medically  released  from  MCI-Shirley  and  returned  to  MCI-Norfolk  where  he  spent 
one  day  in  the  Hospital  Services  Unit.  Inmate  Doe  was  placed  back  in  general  population 
on  June  19,  1997. 

Although  inmate  Doe's  discipline  record  reflects  numerous  violations  of  DOC 
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rules  during  the  early  years  of  his  incarceration,  inmate  Doe  had  not  received  any 
disciplinary  reports  between  January,  1991  and  June  of  1997  -  a  period  of  more  than  six 
years.  However,  on  June  20,  1997,  one  day  after  being  released  from  the  Hospital 
Services  Unit  following  his  surgery,  inmate  Doe  received  a  disciplinary  report  from  a 
DOC  Correction  Officer  for  failing  to  stand  for  a  count.  DOC  officials  decided  that 
inmate  Doe  should  be  placed  in  a  detention  unit  as  punishment  for  his  violation  of  DOC 
rules. 

According  to  the  DOC  death  investigation  report,  inmate  Doe  was  taken  to  a 
hospital  out-patient  unit  and  medically  screened  for  fitness  to  be  placed  in  a  detention 
unit.  Inmate  Doe  was  medically  cleared  and  placed  in  a  detention  unit  on  June  20,  1997. 
However,  the  report  indicates  that  several  hours  after  being  placed  in  the  detention  unit, 
inmate  Doe  complained  of  headaches,  fever,  and  chest  pains,  and  was  taken  to  the 


2  Lemuel  Shattuck  Hospital  is  located  in  Jamaica  Plain  and  is  operated  by  the  Massachusetts  Department  of 
Public  Health.  The  facility  provides  medical  services  to  DOC  inmates  in  a  maximum  security  unit  inside 
the  hospital. 

3  DOC  Investigation  #  N  1997  -  29. 


Southwood  Medical  Hospital  emergency  room  for  evaluation.  Records  indicate  that 
inmate  Doe's  evaluation  at  Southwood  Medical  Hospital  found  that  he  had  a  body 
temperature  of  102.5  degrees  and  an  abnormal  EKG.  These  findings  appeared  to  validate 
inmate  Doe's  health  complaints.  In  the  early  morning  hours  of  June  21,  1997,  inmate 
Doe  was  returned  to  the  MCI-Norfolk  hospital  services  unit  from  the  Southwood  Medical 
Hospital.  Despite  the  results  of  inmate  Doe's  evaluation  at  Southwood  Medical  Hospital, 
he  was  medically  cleared  from  the  Hospital  Services  Unit  and  placed  back  in  detention  in 
the  MCI-Norfolk  Receiving  Building.  DOC  records  indicate  that  after  being  placed  back 
into  detention,  inmate  Doe  once  again  voiced  complaints,  this  time  indicating  that  he  was 
experiencing  abdominal  pain  and  chills  on  the  night  of  June  21,  1997.  On  June  22,  1997, 
inmate  Doe  complained  to  a  Hospital  Services  nurse  that  he  was  having  difficulty 
urinating. 

On  the  morning  of  June  23,  1997,  a  DOC  Correction  Officer  conducting  the  7:10 
a.m.  count  noted  that  inmate  Doe  failed  to  stand  for  the  count.  The  Correction  Officer 
continued  his  rounds  and  upon  completion  of  the  count,  issued  inmate  Doe  his  second 
disciplinary  report  in  more  than  six  years  for,  once  again,  failing  to  stand  for  the  count. 
At  7:30  a.m.,  a  second  Correction  Officer  approached  inmate  Doe's  cell  and  found  him 
unresponsive  to  verbal  stimuli.  This  Correction  Officer  opened  inmate  Doe's  cell  and 
found  inmate  Doe  unresponsive  and  without  a  pulse.  DOC  staff  began  to  administer 
Cardiopulmonary  Resuscitation  (CPR)  and  called  for  emergency  medical  personnel 
pursuant  to  DOC's  Code  99  Medical  Emergency  procedures.  Inmate  Doe  was 


pronounced  dead  at  8:15  a.m.  at  the  emergency  room  of  the  Southwood  Community 

Hospital. 

Bureau  Analysis 

The  Bureau  finds  this  chronology  of  events  troubling.  Inmate  Doe  had  not 
received  any  disciplinary  reports  for  more  than  six  years.  Yet,  one  day  after  returning  to 
MCI-Norfolk  after  undergoing  prostate  reconstruction  surgery,  inmate  Doe  was  issued  a 
disciplinary  report  for  failure  to  stand  for  the  count.    Records  reviewed  by  the  Bureau 
indicate  that  inmate  Doe  complained  several  times  of  medical  problems  he  experienced 
immediately  after  his  surgery.  According  to  DOC  records,  the  medical  service  providers 
at  DOC  did  not  conclude  that  the  difficulties  inmate  Doe  experienced  during  his  recovery 
should  excuse  him  from  receiving  disciplinary  measures,  specifically  detention,  for 
failing  to  stand  for  the  count.  Instead,  inmate  Doe  was  deemed  fit  to  serve  time  in  the 
detention  unit  despite  several  reports  that  conditions  in  the  MCI-Norfolk  detention  unit 
were  exceedingly  hot  due  to  poor  ventilation  in  the  building  and  extreme  outside  air 
temperatures  during  inmate  Doe's  stay  in  the  unit.    The  medical  service  provider  also 
appears  to  have  disregarded  the  medical  information  obtained  from  inmate  Doe's 
evaluation  at  Southwood  Medical  Hospital  where  it  was  determined  that  inmate  Doe  had 
a  102.5  degree  temperature  and  an  abnormal  EKG. 

The  Bureau  questions  whether  inmate  Doe's  medical  condition  prevented  him 
from  complying  with  DOC  rules.  The  timing  of  inmate  Doe's  surgery  and  his  first 


4  Reports  of  extreme  temperatures  were  noted  in  several  transcripts  from  DOC's  Inmate  Telephone 
Monitoring  System  including  one  transcript  of  a  conversation  between  inmate  Doe  and  an  unidentified 
female  on  June  22,  1997. 


disciplinary  report  in  more  than  six  years  raises  obvious  questions  about  inmate  Doe's 
physical  ability  to  comply  with  DOC  rules.  The  Bureau  is  concerned  that  inmate  Doe 
may  have  been  unable  to  stand  for  the  count  because  he  was  experiencing  health  related 
difficulties  during  his  recovery  from  surgery.  DOC's  correction  staff  should  have  been 
made  aware  of  the  extent  of  inmate  Doe's  condition  and  taken  appropriate  steps  to  ensure 
that  medical  factors  did  not  contribute  to  the  exceedingly  rare  occurrence  of  inmate  Doe 
failing  to  comply  with  DOC  rules. 

The  Bureau  also  questions  the  procedures  in  place  for  administering  inmate 
counts  in  the  MCI-Norfolk  detention  unit.  According  to  DOC  records,  the  Correction 
Officer  who  conducted  the  7:10  a.m.  count  observed  that  inmate  Doe  did  not  respond  to 
verbal  commands  to  stand  for  the  count.  Instead  of  immediately  checking  on  inmate 
Doe's  condition,  the  Correction  Officer  noted  inmate  Doe's  apparent  non-compliance  and 
proceeded  on  his  rounds.  Upon  completion  of  the  count,  the  Correction  Officer  wrote 
inmate  Doe  a  disciplinary  report  for  failing  to  stand  for  the  count.  Twenty  minutes 
elapsed  between  the  time  the  first  Correction  Officer  noted  inmate  Doe's  failure  to  stand 
for  the  count  and  the  time  a  second  Correction  Officer  entered  inmate  Doe's  cell  to 
investigate  his  condition.  At  this  time,  inmate  Doe  was  found  unresponsive  and  without  a 
pulse. 

The  Bureau  believes  that  the  first  Correction  Officer  should  have  been  made 
aware  of  inmate  Doe's  medical  status  and  investigated  his  condition  immediately  after 
inmate  Doe  failed  to  stand  for  the  7:10  a.m.  count.  DOC  records  confirm  that  inmate  Doe 
had  expressed  concerns  about  his  medical  condition  on  three  separate  occasions  during 


the  two  day  period  he  spent  in  detention.  Inmate  Doe's  last  complaint  was  recorded  at 
8:24  p.m.  on  the  night  before  he  died.  At  that  time,  inmate  Doe  informed  a  nurse  on  duty 
at  MCI-Norfolk  that  he  was  having  difficulty  urinating. 

The  Bureau  was  unable  to  determine  (because  of  medical  record  confidentiality) 
whether  the  DOC  medical  service  provider  considered  the  results  of  inmate  Doe's 
evaluation  at  Southwood  Medical  Center  in  making  its  decision  to  clear  inmate  Doe  for 
detention.  A  high  body  temperature  and  abnormal  EKG  are  medical  conditions  which 
appear  to  warrant  close  medical  supervision.  However,  at  the  time  of  his  death,  inmate 
Doe  was  located  in  the  MCI-Norfolk  detention  unit  without  direct  medical  supervision. 
Furthermore,  unless  inmate  Doe  expired  between  7:10  a.m.  and  7:30  a.m.  on  the  morning 
of  June  23,  1997,  the  first  Correction  Officer  to  observe  inmate  Doe's  unresponsiveness 
appears  to  have  issued  a  disciplinary  report  for  failure  to  stand  for  the  count  to  inmate 
Doe  who  could  not  stand  for  the  count  because  he  was  dead. 

If  inmate  Doe  was  alive  at  7:10  a.m.,  further  investigation  of  inmate  Doe's 
condition  by  the  first  Correction  Officer  might  have  alerted  DOC  officials  of  his 
deteriorating  condition  and  may  have  increased  the  chances  that  an  emergency  medical 
response  could  have  saved  inmate  Doe's  life.  However,  DOC  investigation  records  make 
no  mention  of  any  immediate  attempt  to  ascertain  the  reason  why  inmate  Doe  failed  to 
stand  for  the  7:10  a.m.  count. 

Under  either  scenario,  the  Bureau  has  concerns  that  DOC  officials  or  their 
contracted  medical  service  provider  failed  to  adequately  consider  inmate  Doe's  medical 
condition  in  making  decisions  about  his  physical  ability  to  withstand  detention.  DOC 
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records  indicate  only  that  inmate  Doe  was  medically  cleared  to  be  placed  in  detention. 
The  records  do  not  reveal  any  rationale  for  the  decision  nor  do  they  provide  a  record  of 
any  substantive  communication  between  DOC  correctional  personnel  and  the  medical 
service  provider  charged  with  making  medical  decisions  relating  to  inmates. 

Because  specific  medical  records  relating  to  DOC  inmates  are  confidential,  it  is 
difficult  for  the  Bureau  to  make  assessments  relating  to  the  standard  of  medical  care 
provided  to  inmate  Doe  prior  to  his  death.  However,  common  sense  questions  are  raised 
by  DOC  death  investigation  records  on  inmate  Doe.  The  most  obvious  question  is 
whether  medical  service  providers  gave  adequate  consideration  to  inmate  Doe's  physical 
condition  at  the  time  he  was  cleared  for  detention. 
Inmate  Medical  Care 

The  Bureau  investigated  the  level  of  medical  oversight  provided  to  inmates  in  the 
DOC  system.  DOC  has  delegated  the  ultimate  authority  to  make  medical  decisions 
affecting  inmates  to  the  contractual  health  services  provider.  Delegation  of  this 
responsibility  is  conferred  through  the  DOC's  Division  of  Health  Services.5  The  Division 
of  Health  Services  is  responsible  for  overseeing  the  quality  of  the  contract  provider's 
health  services. 

DOC  policy  mandates  that  all  inmates  with  medical  conditions  be  cleared  through 
health  services  prior  to  receiving  disciplinary  measures.  Medical  clearance  is  required  in 
order  to  ensure  that  inmates  are  medically  capable  of  withstanding  the  disciplinary 


5  103  DOC  610.01 


DOC  Policy  &  Procedure  Manual  #  39 
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measure.    However,  the  Bureau's  case  study  of  the  facts  and  circumstances  surrounding 
the  death  of  inmate  Doe  revealed  that  DOC  medical  procedures  may  need  improvement 
to  ensure  that  errors  in  medical  judgment  that  can  lead  to  adverse  health  effects  for 
inmates  are  minimized.  The  Bureau  recommends  that  DOC  explore  the  potential  benefits 
of  a  notation  system  whereby  inmates  who  are  subject  to  disciplinary  measures  are 
classified  based  on  their  health  status.  DOC  should  ensure  that  all  Correction  Officers  are 
made  aware  of  an  inmate's  medical  classification  and  are  able  to  provide  heightened 
monitoring  in  cases  where  an  inmate's  medical  condition  warrants. 

In  addition,  DOC  records  indicate  that  a  full  autopsy,  and  a  subsequent  follow  up 
procedure,  were  performed  on  inmate  Doe.  According  to  a  written  statement  from  a 
DOC  Correction  Officer  who  was  interviewed  during  the  inmate  Doe  investigation,  a 
doctor  from  the  Office  of  the  Medical  Examiner  informed  him  that  inmate  Doe  should 
have  been  under  direct  medical  supervision  at  the  time  of  his  death.  These  comments,  if 
accurate,  call  into  question  the  validity  of  the  DOC  medical  provider's  evaluation  of 
inmate  Doe  and  the  conclusion  that  inmate  Doe  was  medically  fit  for  detention.  The 
alleged  comments,  if  valid,  were  supported  by  other  circumstantial  evidence  of  physical 
problems  of  the  inmate.  Despite  assurances  that  DOC  policy  is  to  conduct  medical 
screenings  of  all  inmates  prior  to  the  imposition  of  disciplinary  measures,  at  least  one 
doctor  familiar  with  inmate  Doe's  case  may  have  believed  that  inmate  Doe  should  have 
been  under  medical  care  when  he  died.  This  opinion  also  calls  into  question  whether 
inmate  Doe's  medical  condition  may  have  contributed  to  his  failure  to  comply  with  DOC 


7  DOC  Policy  &  Procedure  Manual  #  39 
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rules  mandating  that  all  inmates  stand  for  counts.  The  Bureau  inquired  about  the  facts 

and  circumstances  that  led  the  Medical  Examiner  to  question  whether  inmate  Doe  should 

have  been  under  medical  supervision  at  the  time  of  his  death.  The  Medical  Examiner 

informed  the  Bureau  that: 

Cardiac  pathology  examination  [of  inmate  Doe]  definitively  revealed  the 
cause  of  death  to  be  hypersensitivity  myocarditis.  This  appeared  to  be  an 
idiosyncratic  reaction  to  the  antibiotic  Bactrim.  Police  investigation  did  not 
indicate  maltreatment  or  physical  abuse  as  alleged.  In  light  of  these  facts,  a 
final  autopsy  report  and  death  certificate  were  issued  by  [a  Medical 
Examiner  doctor]  on  Sept.  3, 1997.  The  manner  of  death  was  natural. 
Relative  to  the  issue  of  inadequate  medical  care,  I  am  concerned  that  this 
prisoner  was  released  from  the  hospital  and  returned  to  his  cell  with  an 
abnormal  EKG  tracing.  However,  it  is  important  to  note  that  the  duties  of  a 
forensic  pathologist  do  not  include  treating  patients. 

The  Bureau  finds  that  the  issue  of  whether  inmate  Doe  should  have  been  under 
medical  supervision  at  the  time  of  his  death  has  not  been  adequately  resolved.  DOC,  in 
conjunction  with  its  contractual  medical  service  provider,  should  conduct  a  follow-up 
investigation  to  resolve  continuing  questions  about  the  adequacy  of  medical  care 
provided  in  the  Doe  case. 
DOC  -  Inmate  Doe  Investigation 

o 

DOC  conducted  an  investigation  into  the  death  of  inmate  Doe.    The 
investigation  primarily  consisted  of  interviews  with  every  DOC  employee  assigned  to  the 
cell  floor  at  MCI-Norfolk  where  inmate  Doe  died  on  June  23,  1997.  While  DOC 
collected  statements  from  numerous  DOC  staff  persons  in  an  effort  to  investigate  inmate 
Doe's  death,  relatives  of  the  deceased  inmate  were  not  contacted  by  DOC  investigators. 


DOC  Investigation  #  N  1997  -  29 
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In  addition  to  the  interviews,  DOC  records  indicate  that  an  autopsy  and  subsequent 
follow  up  procedure  were  performed  on  inmate  Doe.  According  to  DOC  officials,  the 
autopsy  was  conducted  because  inmate  Doe's  death  was  unattended.  The  Office  of  the 
Medical  Examiner  reported  to  the  Bureau  that  a  follow  up  procedure  was  performed 
because  relatives  of  inmate  Doe  expressed  concerns  that  DOC  personnel  physically 
abused  inmate  Doe  prior  to  his  death.    The  Medical  Examiner  concluded  that 
hypertensive  heart  disease  was  the  cause  of  inmate  Doe's  death  and  the  manner  of  death 
was  natural. 

A  review  of  DOC  investigation  records  also  revealed  several  anonymous  letters 
that  contained  information  relating  to  the  death  of  inmate  Doe.  One  letter  was  sent  by  an 
inmate  to  a  newspaper  on  the  day  of  inmate  Doe's  death.  The  letter  alleges  that  DOC 
employees  repeatedly  ignored  inmate  Doe's  requests  for  medical  assistance.  Instead,  the 
letter  alleges  that  DOC  employees  laughed  at  inmate  Doe  and  locked  him  up  in  90  degree 
heat  in  the  MCI-Norfolk  segregation  unit  where  inmates  are  placed  in  detention  and 
where  inmate  Doe  was  subsequently  found  dead. 

DOC  also  provided  the  Bureau  with  copies  of  two  telephone  conversation 
transcripts  from  the  DOC  Inmate  Telephone  Monitoring  System.  The  conversations  took 
place  between  inmate  Doe  and  an  unidentified  female  on  June  1 8th,  and  June  22nd,  of 
1997.  During  the  conversations,  inmate  Doe  complained  of  difficulty  breathing  and 


9  According  to  the  Medical  Examiner,  the  cause  of  death  was  identified  early  in  the  autopsy  process.  As  a 
result,  no  examination  for  signs  of  trauma  was  conducted.  The  follow  up  procedure  consisted  of  an 
examination  for  signs  of  trauma  in  response  to  family  allegations  of  physical  abuse. 

10  Medical  Examiner  letter  to  the  Bureau  dated  April  30,  1998. 
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urinating.  Inmate  Doe  also  complained  about  being  locked  up  in  90  degree  heat  in  the 
MCI-Norfolk  segregation  unit  and  being  ignored  by  DOC  staff. 

DOC's  investigation  into  the  death  of  inmate  Doe  reiterated  the  findings  in  the 
Medical  Examiner's  autopsy  report.  Specifically,  DOC  concluded  that: 

1 .  Inmate  Doe  was  placed  in  the  Receiving  Building  for  violating  a 
Department  Rule  (Not  standing  for  the  Count)  on  June  20,  1997. 

2.  Inmate  Doe  was  treated  for  prostate  reconstruction  on  June  13,  1997 

at  the  Lemuel  Shattuck  Hospital,  transferred  to  MCI-Shirley's  Infirmary  and 
then  medically  released  back  to  MCI-Norfolk  on  June  18,  1997.  MCI- 
Norfolk' s  Medical  Staff  was  closely  monitoring  [Inmate  Doe's]  condition, 
providing  care  on  an  ongoing  basis. 

3.  Security  and  Medical  Staff  did  continue  to  perform  cardiopulmonary 
resuscitation  (C.P.R.)  from  the  time  inmate  [Doe]  was  discovered  to  be 
unresponsive  to  the  time  they  were  relieved  by  the  Norfolk  Fire/ Ambulance 
personnel  and  Paramedics. 

4.  Inmate  [Doe]  was  preliminarily  diagnosed  to  have  died  as  a  result  of 
Hypertensive  Heart  Disease. 

5.  Inmate  [Doe]  did  die  sometime  after  12:00  midnight  on  06-23-97  and 

that  all  institutional  counts  were  conducted  properly  and  in  accordance  with 
Departmental  procedures. 

6.  Inmate  [Doe]  did  die  of  natural  causes  and  not  as  a  result  of  any  foul 
play. 

7.  Further  reports  are  being  processed  through  the  Massachusetts  Chief  [Medical 
Examiner's]  Office  and  State  Police  investigators. 

The  Bureau's  review  of  the  DOC  investigation  found  several  other  issues  of 
possible  conflicts  with  inmate  Doe  and  a  particular  Correction  Officer.  While  DOC's 
investigation  did  not  resolve  the  issues  raised,  the  Bureau  found  no  evidence  to  indicate 
that  these  conflicts  resulted  in  any  direct  connection  to  foul  play  involving  inmate  Doe. 
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However,  the  Bureau  did  find  sufficient  evidence  to  question  whether  DOC  policies  and 
procedures  for  employee  discipline  are  adequate  to  ensure  that  employee  misconduct  is 
strongly  deterred.  In  this  particular  case,  the  inability  to  resolve  questions  about  one 
Correction  Officer's  conduct  toward  inmate  Doe  resulted  in  concerns  from  family 
members  of  inmate  Doe.  The  Bureau  was  not  satisfied  that  all  of  the  inconsistencies  in 
the  record  were  resolved.  As  stated  however,  the  Bureau  did  not  find  any  direct  evidence 
linking  misconduct  to  inmate  Doe's  health  related  problems. 
District  Attorney  Oversight 

The  Bureau's  review  found  that  participation  of  outside  law  enforcement  agencies 
in  the  DOC  inmate  death  investigation  process  is  an  essential  component  of  ensuring 
public  confidence  in  the  process.  The  Bureau  focused  much  of  its  review  on  determining 
the  level  of  involvement  of  outside  law  enforcement  officials  in  the  DOC  inmate  death 
investigation  process.  The  Bureau  examined  current  DOC  policy  and  practice  to 
determine  the  nature  and  scope  of  outside  involvement  and  whether  outside  law 
enforcement  participated  to  some  degree  in  all  DOC  inmate  death  investigations. 

Under  Massachusetts  law,  primary  responsibility  for  investigating  suspicious 
inmate  deaths  rests  with  the  District  Attorney  ("DA")  for  the  county  in  which  the 
deceased  is  found.     The  Bureau  learned  that  historically,  DOC  death  investigation 
practice  has  included  immediate  notification  of  the  local  DA's  Office  upon  the  death  of 
an  inmate  at  a  DOC  facility.  In  addition,  notification  of  the  DA  also  provides  notice  to 
State  Police  units  that  are  assigned  to  each  DA  office  in  the  Commonwealth  to  assist  in 


"M.G.L.  c.  38,  §4. 
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crime  investigation  efforts.  These  units  typically  assist  DA's  in  collecting  information 
and  evidence  necessary  to  prosecute  criminal  activity. 

According  to  DOC  officials,  the  established  practice  calls  for  DOC  investigators 
to  collect  evidence  and  make  an  initial  assessment  about  the  nature  of  an  inmate  death. 
DOC  then  contacts  the  local  DA  to  inform  them  about  the  death.  DOC  forwards  the 
evidence  it  has  collected  to  the  DA  who  then  decides  whether  a  criminal  investigation  is 
warranted.  The  level  of  DA  participation  varies  depending  on  the  nature  of  the  evidence 
collected  and  forwarded  by  DOC's  investigators. 

In  cases  where  an  inmate  death  appears  to  be  the  natural  result  of  disease  or  old 
age,  the  DA  would  receive  notification  but  would  ordinarily  not  investigate  the  matter. 
However,  where  a  death  appears  suspicious  or  where  the  death  was  sudden  and 
unattended,  the  DA  receives  notification  and  serves  as  lead  investigator.  The  DA  would 
arrive  at  and  take  control  of  the  site  as  lead  investigator  charged  with  coordinating 
investigative  activity.  While  DOC's  informal  death  investigation  practices  entail  routine 
notification  of  the  DA's  office  and  extensive  DA  participation  in  investigations,  DOC  has 
not  yet  implemented  a  written  policy  mandating  notification  of  outside  law  enforcement. 
The  Bureau  believes  that  clear  written  policies  and  procedures  should  be  implemented  to 
ensure  that  DOC  personnel  are  aware  of  the  duties  and  responsibilities  required  upon  the 
death  of  an  inmate. 

Several  DA  offices  contacted  by  the  Bureau  confirmed  that  DOC  provides  routine 
notification  of  all  inmate  deaths.  In  most  cases,  State  Police  assigned  to  the  DA  offices 
assist  in  all  inmate  death  investigations.  According  to  several  DA  offices,  in  cases  where 
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an  inmate  is  attended  by  medical  personnel  at  the  time  of  death,  the  DA  is  notified,  but 
not  as  quickly  as  in  cases  where  the  inmate  death  is  unattended  or  appears  suspicious. 
However,  if  DOC  indicates  that  a  death  looks  suspicious,  both  DA  and  the  State  Police 
typically  respond  to  the  scene  immediately. 

In  general,  DA  offices  contacted  by  the  Bureau  praised  the  DOC  for  its 
professionalism  in  dealing  with  inmate  deaths.  According  to  one  DA,  DOC  death 
investigation  policies  and  procedures  greatly  enhance  the  likelihood  of  successfully 
prosecuting  deaths  resulting  from  criminal  activity.  The  DA  noted  that  DOC's  Inner 
Perimeter  Security  Teams  are  well  trained  in  crime  investigation  techniques  which 

12 

greatly  assists  the  DA  in  prosecuting  crimes  that  take  place  in  the  prison  system. 
Norfolk  County  District  Attorney  Investigation  of  the  Death  of  DOC  Inmate  Doe 

The  Bureau  learned  that  the  Norfolk  County  District  Attorney  was  notified  of 
inmate  Doe's  death  in  a  timely  manner  on  the  morning  of  June  23,  1997  shortly  after 
inmate  Doe  was  discovered  in  his  cell  by  DOC  personnel.     After  receiving  notification 
of  inmate  Doe's  death,  State  Police  detectives  assigned  to  the  Norfolk  DA's  office 
conducted  an  investigation  into  the  facts  and  circumstances  surrounding  the  death. 
According  to  the  Norfolk  DA,  State  Police  interviews  with  DOC  officials  at  MCI-Norfolk 
did  not  reveal  any  facts  that  suggested  criminal  activity  was  involved  in  inmate  Doe's 
death.  In  addition,  State  Police  interviewed  doctors  from  the  Office  of  the  Chief  Medical 
Examiner  who  conducted  the  autopsy  on  inmate  Doe.  The  State  Police  were  informed 


12  DOC's  Inner  Perimeter  Security  Teams  are  made  up  of  specially  trained  DOC  personnel  charged  with 
police  duties  within  DOC  facilities. 

13  Massachusetts  State  Police  assigned  to  the  Norfolk  County  District  Attorney  responded  to  a  telephone 
call  from  DOC  at  8:40  a.m. 
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that  there  did  not  appear  to  be  any  signs  of  foul  play  based  on  an  examination  of  inmate 
Doe's  body.  State  Police  were  also  in  attendance  during  the  autopsy  of  inmate  Doe. 

According  to  the  Norfolk  DA,  the  Medical  Examiner's  autopsy  report  on  inmate 
Doe  concluded  that  the  manner  of  death  was  natural  and  the  cause  of  death  was 
hypersensitivity  myocarditis.  This  information,  together  with  the  information  obtained 
from  State  Police  interviews  of  DOC  medical  personnel,  led  the  Norfolk  County  District 
Attorney  to  conclude  that  no  criminal  conduct  was  involved  in  the  death  of  DOC  inmate 
Doe. 
Proposed  DOC  Policy  and  Procedure 

The  Bureau  notes  that  DOC  was  already  in  the  process  of  addressing  significant 
death  investigation  issues  at  the  time  the  Bureau  commenced  its  review.  The  Bureau 
reviewed  copies  of  a  DOC  draft  policy  document  entitled:  Standard  Operating  Procedure 
Investigation  of  Sudden  Unattended  Deaths.  The  Bureau  believes  that  upon 
implementation,  the  policies  and  procedures  contained  in  the  draft  will  improve  the 
inmate  death  investigation  process  and  assist  law  enforcement  officials  in  their  efforts  to 
ensure  that  criminal  activity  within  the  DOC  is  prosecuted.  In  addition,  the  policies  and 
procedures  should  serve  as  a  deterrent  to  criminal  activity  at  the  DOC.  The  Bureau 
strongly  supports  DOC's  proposal  to  ensure  automatic  notification  of  law  enforcement 
officials  for  all  inmate  deaths  and  believes  that  this  policy  should  be  clearly  set  forth  in 
written  form. 

The  Bureau  noted,  however,  that  DOC's  draft  policy  guidelines  did  not  address 
the  role  of  family  members  in  the  inmate  death  investigation  process.  The  Bureau 
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believes  that  family  members  of  a  deceased  inmate  should  be  included  in  the 
investigation  process.  While  DOC  policy  calls  for  family  notification  of  an  inmate 
death,    DOC  investigators  should  also  meet  with  family  members  to  obtain  any 
information  that  could  contribute  to  an  understanding  of  an  inmate's  condition  prior  to 
the  date  of  death.  Attitude  changes,  complaints,  mood  swings  and  any  other  significant 
information  observed  by  family  members  should  be  included  in  the  investigation  report. 

In  addition,  the  Bureau  believes  that  family  members  should  be  informed  of  the 
status  of  death  investigations  and  provided  with  all  available  information.  DOC  should 
establish  a  family  member  liaison  to  facilitate  the  free  flow  of  information  to  family 
members.  The  liaison  should  serve  as  a  point  of  contact  for  family  members  of  DOC 
inmates  who  die  while  in  custody  or  who  experience  serious  medical  problems  during 
their  incarceration.  In  addition,  the  Bureau  believes  that  notification  procedures  should 
be  prioritized  to  ensure  that  family  members  are  notified  as  soon  as  possible  upon  the 
death  of  an  inmate. 

The  Bureau  also  recommends  that  the  DOC  implement  an  official  policy  for 
inmate  discipline  in  cases  where  a  medical  history  warrants  heightened  concern  for  the 
health  and  well  being  of  the  inmate.  While  the  Bureau  recognizes  the  potential  risks 
associated  with  multiple  standards  of  discipline  within  the  correctional  system,  special 
consideration  should  be  given  to  inmates  whose  medical  condition  renders  them  unfit  for 
certain  disciplinary  measures  such  as  segregation  or  detention. 


14  103  DOC  622.05 
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The  Bureau's  review  of  DOC s  draft  policy  also  found  that,  if  implemented,  the 
policy  would  not  require  DOC  to  forward  reports  of  internal  investigations  to  outside  law 
enforcement  officials.  The  Bureau  believes  that  in  all  cases  where  the  District  Attorney 
has  declined  to  participate  in  an  inmate  death  investigation  based  on  evidence  collected 
and  reported  by  the  DOC,  written  findings  and  results  of  DOC  s  internal  investigation 
should  be  sent  to  the  District  Attorney  for  review  within  ten  (10)  days  of  the  completion 
of  the  investigation. 

The  Bureau  notes  that  DOC  cooperation  with  its  investigation  greatly  assisted  the 
Bureau  in  its  efforts  to  identify  areas  in  need  of  improvement.  The  Bureau  applauds 
DOC  for  the  development  of  its  proposed  Standard  Operating  Procedure  Investigation  of 
Sudden  Unattended  Inmate  Deaths  and  for  the  significant  progress  made  to  date.  The 
Bureau  encourages  DOC  to  continue  to  make  improvements  in  the  operation  of  the 
Commonwealth's  correctional  institutions.  The  Bureau  believes  that  written  policy 
guidelines  are  critical  for  ensuring  that  DOC  personnel  are  aware  of  the  duties  and 
responsibilities  required  of  them  in  the  performance  of  their  duties. 
DOC  Response  to  Bureau  Comments 

DOC  offered  the  following  response  to  Bureau  comments  on  its  draft  policy  and 

procedure  document: 

1 .  The  procedure  will  identify  the  Superintendent  or  his/her  designee  as  the 
principal  liaison  to  respond  to  family  members'  inquiries  regarding  on-going 
investigations. 

Rather  than  focusing  on  the  behavioral  observations  a  family  member  may 
offer  after  an  inmate's  death,  the  Department  has  revised  internal  guidelines  for 
securing  mental  health  information  from  outside  providers  and  ancillary 
sources  (including  family  members).  These  guidelines  were  developed  with 
input  from  representatives  of  the  Alliance  for  the  Mentally  111  (AMI). 
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2.  Upon  commitment  to  the  Department  of  Correction,  inmates  are  asked  to  self- 
identify  the  individual  to  be  notified  in  the  event  of  an  emergency  or  death. 
That  designated  individual  may  or  may  not  be  a  blood  relative.  The  individual 
is  prioritized  for  notification.  In  the  event  the  Department  of  Correction  is 
unable  to  reach  the  inmate's  designee,  every  effort  is  the  made  to  identify  and 
locate  the  next  of  kin.  Upon  occasion,  local  police  departments  are  called  upon 
to  render  assistance  in  making  this  notification. 

3.  Current  Department  of  Correction  Policy  requires  that  inmates  receive  medical 
and  mental  health  screenings  prior  to  placement  in  segregation  for  the  purpose 
of  identifying  any  contraindication  to  placement.  Sanctions  may  be  defined, 
modified,  or  waived  if  warranted.  This  is  of  course,  a  matter  of  clinical 
judgment. 

4.  The  local  District  Attorney  is  notified  of  all  inmate  deaths.  A  representative 
from  the  DA's  office  determines  the  need  for  an  investigation.  Upon 
completion  of  the  Department  of  Correction's  internal  investigation,  a  copy  is 
sent  to  the  respective  DA's  office.  Procedures  will  be  revised  to  require  the 
submission  of  this  report  within  ten  (10)  days  of  the  completion  of  the 
investigation. 


Again,  the  Bureau  applauds  the  efforts  of  the  DOC  to  address  important  issues 
relating  to  inmate  death  investigation  procedures.  Implementation  of  the  draft 
procedures,  in  conjunction  with  the  recommendations  contained  in  this  report,  will 
improve  the  investigation  process  and  provide  concerned  citizens  with  substantial 
assurance  that  inmate  rights  are  adequately  protected. 
Medical  Records  Release 

The  Bureau  received  several  reports  from  family  members  of  deceased  inmates, 
including  those  of  inmate  Doe,  that  indicated  a  high  level  of  frustration  in  obtaining 
medical  records  on  the  deceased  relative  from  DOC.  In  an  effort  to  determine  DOC 
policy  towards  the  release  of  medical  records,  the  Bureau  made  several  attempts  to  obtain 
specific  medical  information  from  DOC.  The  DOC  consistently  withheld  all  medical 
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records  from  the  Bureau,  including  autopsy  reports,  citing  various  statutory  and 
regulatory  confidentiality  provisions.15 
Statute  and  Regulation  Review 

The  Bureau  conducted  an  examination  of  the  regulatory  and  statutory  disclosure 
provisions  surrounding  the  release  of  inmate  medical  records.  Pursuant  to  Massachusetts 
regulation,  DOC  must  maintain  medical  records  for  all  prison  inmates.16  DOC 

1  n 

regulations  also  mandate  that  inmate  medical  records  be  kept  strictly  confidential. 

In  addition  to  DOC  regulations,  Massachusetts  statutes  prohibit  the  release  of 
certain  medical  records.  In  order  to  satisfy  the  need  for  open  and  honest  evaluation  of 
hospital  procedures,  many  states  mandate  that  hospitals  take  part  in  medical  peer  review 
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systems  designed  to  evaluate  the  quality  of  patient  care.     The  Commonwealth  of 
Massachusetts  mandates  that  hospitals  comply  with  the  peer  review  requirements  set 
forth  in  M.G.L.  c.  1 1 1,  §  203.  This  statute  requires  that  all  licensed  hospitals  adopt  by- 
laws that  mandate  reporting  of  substandard  medical  treatment  to  a  peer  review  committee 
for  professional  evaluation.      While  the  statute  requires  hospitals  to  report  information 
and  records  which  are  necessary  to  comply  with  risk  management  and  quality  assurance 
programs,  M.G.L.  c.  1 1 1,  §  204  provides  in  pertinent  part  that, 


15  DOC  refused  to  produce  the  information  and  cited  the  confidentiality  provisions  contained  in  M.G.L.  c. 
Ill,  §§  204  and  205  and  103  DOC  607.1 1  to  withhold  medical  records  from  the  Bureau. 

16  103  DOC  607.08 

17  103DOC607.il 

18  67  N.C.L.  Rev.  179(1988). 

19  M.G.L.  c.  Ill,  §  203(b). 
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...proceedings,  reports  and  records  of  a  medical  peer  review  committee  shall 
be  confidential  and  shall  not  be  subject  to  subpoena  or  discovery,  or 
introduced  into  evidence,  in  any  judicial  or  administrative  proceeding... 


In  addition,  M.G.L.  c.  1 1 1,  §  205  provides  that, 
Information  and  records  which  are  necessary  to  comply  with  risk 
management  and  quality  assurance  established  by  the  board  of  registration 
in  medicine  and  which  are  necessary  to  the  work  product  of  medical  peer 
review  committees,  including  incident  reports  required  to  be  furnished  to  the 
board  of  registration  in  medicine,  shall  be  deemed  to  be  proceedings,  reports 
or  records  of  a  medical  peer  review  committee  for  purposes  of  [M.G.L.  c. 
Ill,  §204]..." 

The  Massachusetts  Supreme  Judicial  Court  has  construed  the  confidentiality 
provisions  applicable  to  peer  review  information  broadly.  In  Carr  v.  Howard,    a  private 
individual  sought  medical  records  for  a  hospital  patient  who  leapt  to  his  death  from  a  five 
story  building.     Plaintiff  brought  an  action  in  tort  for  injuries  caused  when  the  deceased 
landed  on  him.     Plaintiff  served  a  subpoena  on  the  custodial  hospital  for  medical  records 
of  the  deceased.  The  hospital  claimed  that  medical  records,  including  incident,  deviation, 
and  unusual  occurrence  reports,  were  privileged  under  M.G.L.  c.  1 1 1,  §§  204  and  205. 


20 


Carr  v.  Howard,  426  Mass.  514  (1998). 


21  Id.  at  514 

22  Id. 

23  Id.  at  516. 
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A  Superior  Court  judge  entered  an  order  directing  the  hospital  to  produce  the 
subpoenaed  documents  for  in  camera  review.24  The  hospital  appealed  and  a  single  justice 
of  the  Appeals  Court  denied  the  hospital's  petition  for  relief.     The  hospital  then 
appealed  to  a  single  justice  of  the  Supreme  Judicial  Court  who  entered  an  order  reporting 
the  matter  to  the  full  court.     The  court  addressed  the  issue  of  whether  it  is  proper  to 
conduct  in  camera  review  of  medical  records  where  the  custodian  of  the  records  claims  a 
privilege  under  existing  statutory  and  regulatory  confidentiality  schemes,  including 
M.G.L.  c.  Ill,  §§204  and  205. 

The  court  held  that  medical  information  necessary  to  comply  with  risk 
management  and  quality  assurance  programs  established  by  the  board  as  part  of  the  peer 
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review  process  was  privileged  and  should  not  be  produced  for  in  camera  inspection. 
The  court  held  that  affidavits  entered  into  evidence  were  sufficient  to  show  that  the 
medical  records  were  necessary  to  comply  with  peer  review  procedures  and  were  thus 
covered  by  disclosure  statutes. 

The  court  identified  two  categories  of  reportable  incidents  as  defined  by  existing 

28 

regulations.     Both  Category  I  Major  Incidents  and  Category  II  Major  Incidents  are 

29 

required  to  be  reported  to  medical  peer  review  committees.     Category  I  Major  Incidents 
include  maternal  deaths  resulting  from  child  delivery,  fetal  deaths,  chronic  vegetative 
states  resulting  from  medical  intervention,  or  death  resulting  from  ambulatory  surgical 


24  Carr,  426  Mass.  at  516  (1998) 

25  Id. 

26  Id. 

27  Id.  at  532. 

28  243  Code  Mass.  Regs.  §§  3.07  and  3.08. 

29  243  Code  Mass.  Regs.  §§  3.08(2)(a)  and  3.08(2)(b) 
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care.      Category  II  major  incidents  include  major  or  permanent  impairments  of  bodily 
functions  or  deaths  that  are  not  ordinarily  expected  as  foreseeable  results  of  the  patient's 
condition  or  of  treatment  rendered.     According  to  the  court,  reports  containing 
information  that  relates  to  Category  I  and  Category  II  Major  Incidents  are  a  necessary 
component  of  risk  management  and  as  such  are  privileged  under  M.  G.  L.  c.  1 1 1,  §§  204 
and  205.32 

While  the  court  in  Carr  upheld  a  broad  interpretation  of  the  scope  of  the 
confidentiality  provisions,  the  court  also  noted  that  §  205  specifically  states  that  a  class  of 

incident  reports  can  exist  which  is  not  necessary  to  comply  with  the  peer  review  process 

33 
and  is  therefore  not  privileged.     The  last  sentence  of  §  205  provides  that  information  not 

necessary  to  comply  with  risk  management  and  quality  assurance  programs  established 

by  the  board  of  registration  in  medicine  is  not  privileged.     However,  the  court  held  that 

the  words  "necessary  to  comply"  required  only  a  showing  that  the  information  at  issue  is 

of  a  type  generally  used  by  peer  review  committees.     The  court  further  held  that  as  a 

general  rule,  incident  reports  are  a  core  component  of  peer  review  and  are  therefore  not 

subject  to  disclosure. 

The  court  also  noted  that  a  litigant  is  not  precluded  by  §§  204  and  205  from 

deposing  the  authors  of  various  medical  records  which  fall  within  the  purview  of  the 
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Carr,  426  Mass.  at  523  (1998). 

31  Id. 

32  Id.. 

33  Id.  at  524. 
34M.G.L.c.  Ill,  §  205(b). 

35  Carr,  426  Mass.  at  525  (1998). 

36  Id.  at  533. 
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disclosure  provisions.     The  court  observed  that  the  plaintiff  in  Carr  was  free  to  question 
the  authors  of  medical  records  about  their  first  hand  knowledge  of  the  events  at  issue  in 

38 

the  case.     In  light  of  this  holding,  it  seems  likely  that  the  House  Post  Audit  and 

Oversight  Committee  could  obtain  a  substantial  portion  of  the  information  contained  in 

privileged  medical  records  by  deposing  appropriate  individuals  in  the  DOC  and  medical 

communities. 

Release  of  Medical  Records  to  Family  Members  of  DOC  Inmates 

The  Bureau  questioned  DOC  about  what  steps  family  members  could  take  to 
obtain  medical  records  on  a  deceased  relative.  According  to  DOC  General  Counsel, 
family  members  can  obtain  medical  records  only  if  they  are  appointed  executor  of  the 
inmate's  estate.  The  executor  is  then  required  to  file  a  medical  records  release  form  with 
DOC  prior  to  the  release  of  inmate  medical  records. 

The  Bureau  acknowledges  DOC's  statutory  requirements  to  protect  the  privacy 
interests  of  prison  inmates.  However,  the  Bureau  finds  that  the  DOC  has  a  duty  to 
provide  the  immediate  relatives  of  prison  inmates  who  die  in  state  custody  with  sufficient 
information  to  answer  questions  they  may  have  about  the  fate  of  the  deceased.  According 
to  inmate  relatives  contacted  by  the  Bureau,  the  primary  concern  they  have  is  securing 
access  to  enough  information  to  determine  whether  their  relative  received  adequate 
treatment  while  in  state  custody. 

The  Bureau  found  that  DOC  has  not  adequately  informed  inmate  relatives  of  the 
mechanisms  available  for  obtaining  medical  records.  In  addition,  the  process  that  exists 


37  Carr,  426  Mass.  at  533  (1998). 

38  Id. 
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requires  substantial  effort  on  the  part  of  family  members.  DOC  should  anticipate  that 
relatives  of  deceased  inmates  may  want  to  obtain  information  to  determine  whether  the 
inmate  received  proper  medical  treatment  while  in  DOC  custody.  Therefore,  the  Bureau 
recommends  that  DOC  develop  and  implement  a  set  of  written  policies  to  respond  to 
requests  from  family  members  for  information  relating  to  inmates.  Written  instructions 
should  be  provided  to  inform  family  members  of  their  rights  to  obtain  information  and 
the  proper  mechanisms  for  pursuing  information  requests. 
A  Model  for  Statutory  Amendment 


During  its  research  of  medical  records  disclosure  provisions,  the  Bureau  identified 
a  Massachusetts  statute  aimed  at  providing  family  members  of  individuals  in  police 
custody  at  local  lockup  facilities  with  personal  information  relating  to  the  inmate. 
M.G.L.  c.  40,  §  36A  mandates  that  in  all  cases  where  a  person  in  the  custody  of  local 
police  inflicts  serious  self-injury,  commits  suicide,  or  dies,  the  officer  in  charge  of  the 
lock-up  facility  must  provide  the  Office  of  the  Medical  Examiner  with  a  report 
identifying  the  victim  and  describing  the  circumstances  of  the  incident.  The  statute 
further  mandates  that  upon  request  to  the  Medical  Examiner,  the  next  of  kin  must  be 
provided  with  a  copy  of  this  incident  report  as  well  as  the  autopsy  report  within  fourteen 
(14)  days.  Next  of  kin  are  also  afforded  the  opportunity  to  have  a  physician  of  their  own 
choice  present  during  the  autopsy. 

This  statute  allows  relatives  of  inmates  who  die  or  are  injured  while  in  the  custody 
of  local  police  to  independently  verify  the  facts  and  circumstances  surrounding  the 
incident.  The  Bureau  believes  that  this  statute  provides  family  members  with  some 
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measure  of  assurance  that  inmate  rights  are  adequately  protected.  Similar  provisions  are 
needed  to  provide  relatives  of  DOC  inmates  with  information  essential  to  assuring  them 
that  adequate  medical  care  was  rendered  while  the  inmate  was  in  state  custody.  In 
addition,  the  information  may  answer  basic  questions  that  family  members  have  about  the 
circumstances  of  the  death.  Next  of  kin  of  deceased  DOC  inmates  should  automatically 
receive  copies  of  all  available  incident  reports  generated  by  DOC  as  well  as  the  autopsy 
report  from  the  Office  of  the  Medical  Examiner.  Absent  automatic  forwarding  of  this 
information  to  next  of  kin,  DOC  should  clearly  explain  the  procedures  for  submitting 
formal  requests  to  obtain  the  information  via  a  family  member  liaison  charged  with 
providing  guidance  and  assistance  to  inmate  family  members. 
DOC  Employee  Training 

Training  materials  provided  to  the  Bureau  indicate  that  DOC  has  developed 
comprehensive  training  for  its  employees.  The  training  programs  are  mandatory  for  all 
Correction  Officers  and  Correction  Program  Officers.  In  addition,  annual  re-certification 
training  is  mandatory.  Among  the  specific  areas  covered  by  DOC  training  programs  are: 
first  aid/CPR;  Code  99  procedures  (medical  emergency);  medication  procedures;  suicide 
prevention;  and  crime  scene  preservation.  DOC  also  provides  specialized  training  and 
certification  to  investigators  who  are  responsible  for  investigating  inmate  deaths  at  DOC 
facilities. 

The  Bureau  reviewed  DOC  employee  training  programs  and  materials  to 
determine  whether  proper  emphasis  is  placed  on,  protecting  the  integrity  of  crime  scenes, 
medical  training,  and  interaction  with  outside  law  enforcement.  In  general,  the  Bureau 
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found  that  DOC  training  adequately  addresses  protecting  crime  scene  integrity  and 
emergency  response  to  medical  emergencies.  However,  the  Bureau  found  that  DOC 
employees  did  not  receive  sufficient  training  to  enable  them  to  recognize  serious  medical 
conditions  that  should  be  considered  when  making  disciplinary  decisions. 

Medical  training  of  DOC  Correction  Officers  focused  primarily  on  what  steps  to 
take  in  the  event  of  an  emergency.  The  Bureau  recognizes  that  medical  professionals  are 
responsible  for  overseeing  the  medical  services  provided  to  DOC  inmates.  However,  the 
Bureau  found  that  no  training  is  provided  that  would  enable  Correction  Officers  to 
develop  heightened  awareness  of  the  health  threat  posed  by  certain  medical  conditions. 
Such  training  may  improve  the  ability  of  DOC  Correction  Officers  to  effectively 
communicate  with  medical  service  providers. 

The  Bureau  recognizes  that  uniform  discipline  procedures  are  a  critical  element  of 
any  correctional  program.  However,  the  Bureau  finds  this  area  should  be  reviewed  by 
DOC  to  determine  whether  Correction  Officers  lack  basic  skills  to  evaluate  the 
competency  of  an  inmate  to  receive  certain  disciplinary  measures.  At  a  minimum, 
communication  between  health  services  and  DOC  staff  should  be  improved.  The  Bureau 
finds  that  the  Medical  Examiner's  indication  that  inmate  Doe  should  have  been  under 
medical  supervision  at  the  time  of  his  death  may  indicate  the  need  for  additional  training 
in  this  area. 
Reported  Inmate  Deaths 

The  Bureau  reviewed  a  list  of  all  DOC  inmate  deaths  that  occurred  between 
January,  1993  and  September,  1997.  During  this  period,  DOC  reported  a  total  of  one- 
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hundred  sixty-two  inmate  deaths.39  The  location  of  deaths  varied  widely  within  the  DOC 
system  and  among  DOC  medical  service  providers.  However,  the  Bureau  was  concerned 
that  approximately  ten  percent  (10%)  of  the  inmate  deaths  resulted  from  suicide.  This 
figure  may  indicate  that  DOC  training  in  the  area  of  suicide  prevention  should  be 
reviewed  by  DOC  officials. 
Office  of  the  Chief  Medical  Examiner 

Under  Massachusetts  law,  the  Medical  Examiner  is  required  to  report  all  cases 
where  examination  leads  to  the  opinion  that  a  death  was  caused  by  the  act  of  another. 
The  Medical  Examiner  is  required  to  notify  the  District  Attorney  for  the  district  in  which 
the  deceased  was  found  or  to  the  District  Attorney  for  the  district  where  the  act  took 
place,  if  known.     The  Medical  Examiner  also  retains  authority  to  request  that  an  inquest 
be  conducted  to  identify  the  individual  responsible  for  committing  the  act  leading  to  the 
death. 

The  Bureau  met  with  officials  at  the  Office  of  the  Medical  Examiner  to  inquire 
about  autopsy  procedures  for  individuals  who  die  while  in  state  custody.  The  Medical 
Examiner's  Office  informed  the  Bureau  that  it  reviews  every  death  that  occurs  while  an 
individual  is  in  state  custody.  This  includes  deaths  that  occur  at  DOC  facilities  as  well  as 
deaths  of  patients  in  the  custody  of  the  Department  of  Mental  Health  and  the  Department 
of  Mental  Retardation.  According  to  the  Medical  Examiner's  office,  while  every  DOC 
inmate  death  is  reviewed,  only  10-20%  of  the  deaths  result  in  a  full  autopsy.  In 


39 1993:  31  deaths,  1994:  38  deaths,  1995:  36  deaths,  1996:  30  deaths,  and  1997:  27  deaths. 
40M.G.L.c.38,  §7. 

41  Id. 

42M.G.L.  c.  38,  §  8  (Allows  the  Medical  Examiner  to  make  a  request  for  an  inquest  to  either  the  Attorney 

General  or  the  District  Attorney) 
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circumstances  where  foul  play  is  not  suspected,  a  view  of  the  body  by  forensic 

pathologists  is  generally  deemed  sufficient  to  rule  out  unnatural  causes  as  the  cause  of 

death. 

Toxicology  Reports 

During  its  review,  the  Bureau  learned  that  toxicology  reports  are  an  essential  part 
of  autopsy  procedures  designed  to  determine  the  cause  of  death.  While  medical  review  of 
the  body  of  a  deceased  individual  by  trained  pathologists  can  reveal  a  great  deal  of 
information  leading  to  conclusions  about  the  cause  of  death,  toxicology  reports  are 
required  to  determine  whether  a  death  resulted  from  certain  occurrences  such  as  drug 
overdose  or  poisoning.  Final  results  of  an  autopsy  cannot  be  reported  until  such  possible 
causes  of  death  are  ruled  through  toxicology  analysis. 

According  to  the  Chief  Medical  Examiner,  toxicology  reports  are  routinely 
ordered.  The  time  needed  to  obtain  results  depends  on  whether  a  comprehensive  or  basic 
screen  is  requested  and  whether  a  quantitation  of  drug  levels  is  requested.  Basic  screens 
routinely  require  approximately  two  weeks  while  comprehensive  testing  may  require 
weeks  or  months  to  complete. 

The  Bureau  received  reports  that  the  length  of  time  currently  required  to  conduct 
some  toxicology  analysis  causes  significant  delay  in  the  Medical  Examiner's  reporting  of 
the  final  autopsy  results.  During  this  delay,  interested  parties,  including  law  enforcement 
officials  and  relatives  of  the  deceased  individual,  are  left  without  answers  to  pressing 
questions  about  the  nature  of  the  death.  The  delay  is  particularly  difficult  for  relatives  of 


43  Chief  Medical  Examiner  letter  to  the  Bureau  dated  April  30,  1998. 


32 


the  deceased  who,  by  virtue  of  their  emotional  connection  to  the  deceased,  find  waiting 
for  answers  to  important  questions  about  the  cause  of  death  more  problematic. 

The  Bureau  finds  that  in  light  of  the  critical  nature  of  the  information  obtained 
from  autopsy  reports,  it  is  important  for  the  reports  to  be  conclusive  and  made  available 
in  a  timely  manner.  Decreasing  the  amount  of  time  required  to  conduct  toxicology 
analysis  will  assist  law  enforcement  to  investigate  deaths  that  appear  suspicious  and 
provide  family  members  with  information  they  may  need  to  address  important  personal 
concerns.  Therefore,  the  Bureau  recommends  that  a  review  of  current  toxicology  practice 
be  conducted  by  the  Office  of  the  Medical  Examiner  to  identify  ways  to  decrease  the 
amount  of  time  needed  to  obtain  final  toxicology  results.  The  Bureau  believes  that  all 
final  toxicology  reports  should  be  available  within  ninety  (90)  days  from  the  date  of  death 
in  order  to  provide  interested  parties  with  critical  information  relating  to  the  death. 
RECOMMENDATIONS 

1)  Family  members  of  a  deceased  inmate  should  be  included  in  the 
investigation  process.  Investigators  should  meet  with  family  members  to 
obtain  any  information  they  may  have  that  could  contribute  to  an 
understanding  of  the  inmate's  condition  prior  to  the  date  of  death.  Attitude 
changes,  complaints,  mood  swings  and  any  other  significant  information 
observed  by  family  members  should  be  included  in  the  investigation  report.  In 
addition,  the  Bureau  believes  that  family  members  should  be  informed  of  the 
status  of  death  investigations  and  provided  with  all  relevant  information.  A 
family  member  liaison  should  be  assigned  by  DOC  to  facilitate  the  free  flow  of 
information  to  family  members. 

2)  DOC  inmate  death  notification  procedures  should  be  prioritized  to  ensure  that 
family  members  are  notified  as  soon  as  possible  upon  the  death  of  an  inmate. 

3)  In  all  cases  where  the  District  Attorney  has  declined  to  participate  in  an  inmate 
death  investigation  based  on  evidence  collected  and  reported  by  Department  of 
Correction,  DOC  should  conduct  an  internal  review  of  the  facts  and 
circumstances  surrounding  the  death.  Written  findings  and  results  of  DOC's 
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internal  investigation  should  be  sent  to  the  District  Attorney  for  review  within  ten 
(10)  days  of  the  completion  of  the  investigation. 

4)  Autopsy  Reports  should  be  provided  to  a  deceased  inmate's  next  of  kin 
automatically  or  upon  request  to  the  Office  of  the  Medical  Examiner.  Family 
members  should  be  notified  by  DOC  of  their  right  to  obtain  autopsy  reports  and 
should  be  provided  with  a  simple  and  efficient  process  for  obtaining  the  reports. 

5)  The  Bureau  is  concerned  that  current  statutory  guidelines  for  the  release  of 
medical  records  may  be  too  restrictive.  While  medical  Peer  Review  statutes 
afford  the  medical  community  the  opportunity  to  evaluate  the  standard  of  medical 
care  in  the  Commonwealth,  this  goal  should  be  balanced  against  the 
Commonwealth's  interest  in  discouraging  crime  through  rigorous  law 
enforcement. 

6)  The  results  of  toxicology  reports  should  be  required  by  statute  to  be  reported 
within  90  days  of  the  date  of  death.  Sufficient  resources  should  be  provided  to  the 
Office  of  the  Chief  Medical  Examiner  to  ensure  compliance  with  this  requirement. 

7)  DOC  correctional  staff  and  medical  service  providers  should  establish  a  review 
process  whereby  the  information  relating  to  the  medical  status  of  inmates 
receiving  medical  care  is  exchanged  between  the  respective  groups.  The  medical 
status  of  inmates  should  be  conveyed  to  Correction  Officers  so  that  they  are  aware 
of  potential  problems  that  may  arise  while  an  inmate  with  a  medical  condition  is 
located  in  lock-up  areas  including  detention  units.  The  Bureau's  review  found 
that  the  compartmentalization  of  medical  and  correctional  functions  within  DOC 
is  a  potential  contributor  to  inadequate  oversight  of  inmate  safety. 

8)  The  Department  of  Correction  should  implement  a  policy  for  inmate  discipline 

in  cases  where  a  serious  medical  condition  or  history  warrants  heightened  concern 
for  the  health  and  well  being  of  the  inmate.  While  the  Bureau  recognizes  the 
dangers  of  creating  exceptions  to  standards  of  discipline  within  the  correctional 
system,  special  consideration  must  be  given  to  inmates  whose  medical  condition 
renders  them  unfit  for  certain  disciplinary  measures  such  as  segregation  or 
detention. 

9)  The  quality  of  medical  care  provided  to  DOC  inmates  should  be  reviewed  in  order 
to  identify  areas  in  need  of  improvement.  DOC  should  conduct  a  complete  review 
of  its  medical  care  services  and  establish  a  review  board  consisting  of  officials 
from  DOC's  Health  Services  Division  to  monitor  the  quality  of  health  services 
and  to  address  current  and  future  medical  service  issues  at  DOC. 

10)  The  Bureau  recommends  that  DOC  explore  the  potential  benefits  of  a  notation 
system  whereby  inmates  who  are  subject  to  disciplinary  measures  are  classified 
based  on  their  health  status.  DOC  should  ensure  that  all  Correction  Officers  are 
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made  aware  of  an  inmate's  medical  classification  and  are  able  to  provide 
heightened  monitoring  in  cases  where  an  inmate's  medical  condition  warrants. 


CONCLUSION 

The  Bureau  recognizes  DOC's  dedication  of  substantial  resources  aimed  at 
ensuring  that  inmate  death  investigations  are  conducted  in  an  open,  honest,  and 
professional  manner.  The  Bureau  applauds  DOC's  efforts  to  improve  the  quality  of 
inmate  care  while  vigorously  pursuing  criminal  activity  in  the  DOC  system.  The  Bureau 
notes  DOC's  extensive  employee  training  which  enables  DOC  personnel  to  investigate 
inmate  deaths  in  an  efficient  manner  which,  in  turn,  greatly  assists  law  enforcement 
officials  in  their  efforts  to  prosecute  criminal  activity.  In  addition,  the  Bureau  finds  that 
recent  DOC  efforts  to  develop  and  implement  written  policies  will  assist  in  ensuring  that 
all  DOC  employees  are  adequately  prepared  to  handle  the  variety  of  challenges  faced  by  a 
correctional  institution. 

During  its  case  study  review,  however,  the  Bureau  found  that  DOC's  investigation 
raised  a  number  of  questions  that  were  never  adequately  resolved.  DOC  should 
thoroughly  review  the  facts  and  circumstances  in  the  case  of  inmate  Doe  to  identify 
additional  improvements  that  could  be  made  to  ensure  that  similar  problems  do  not  occur 
in  the  future.    DOC  must  also  improve  its  ability  to  respond  to  questions  raised  by  family 
members  of  deceased  inmates.  In  addition,  significant  efforts  are  needed  to  evaluate  the 
quality  of  inmate  medical  care  provided  in  DOC  facilities.  Recommendations  proposed 
by  the  Bureau  are  intended  to  assist  DOC  in  its  continuing  effort  to  ensure  public 
confidence  in  the  Commonwealth's  correctional  system. 
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